§302.26

made during the course of a hearing, it
may be made orally on the record with
the consent of the administrative law
judge.

(c) All such applications, whether
written or oral, shall contain a state-
ment or showing of general relevance
and reasonable scope of the evidence
sought, and shall be accompanied by
two copies of a draft of the subpoena
sought that, in the case of evidence,
shall describe the documentary or tan-
gible evidence to be subpoenaed with as
much particularity as is feasible, or, in
the case of a witness, the name of the
witness and a general description of
the matters concerning which the wit-
ness will be asked to testify.

(d) The administrative law judge or
DOT decisionmaker considering any
application for a subpoena shall issue
the subpoena requested if the applica-
tion complies with this section. No at-
tempt shall be made to determine the
admissibility of evidence in passing
upon an application for a subpoena,
and no detailed or burdensome showing
shall be required as a condition to the
issuance of a subpoena.

(e) Where it appears during the
course of a proceeding that the testi-
mony of a witness or documentary evi-
dence is relevant to the issues in a pro-
ceeding, the administrative law judge,
Chief Administrative Law Judge or
DOT decisionmaker may issue on his or
her own initiative a subpoena requiring
such witness to attend and testify or
requiring the production of such docu-
mentary evidence.

(f) Subpoenas issued under this sec-
tion shall be served upon the person to
whom directed in accordance with
§302.7(b). Any person upon whom a sub-
poena is served may within seven (7)
days after service or at any time prior
to the return date thereof, whichever is
earlier, file a motion to quash or mod-
ify the subpoena with the administra-
tive law judge or, in the event an ad-
ministrative law judge has not been as-
signed to a proceeding or is not avail-
able, to the DOT decisionmaker or the
Chief Administrative Law Judge for ac-
tion. If the person to whom the motion
to modify or quash the subpoena has
been addressed or directed, has not
acted upon such a motion by the return
date, such date shall be stayed pending
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his or her final action thereon. The
DOT decisionmaker may at any time
review, upon his or her own initiative,
the ruling of an administrative law
judge or the Chief Administrative Law
Judge denying a motion to quash a
subpoena. In such cases, the DOT deci-
sionmaker may order that the return
date of a subpoena be stayed pending
action thereon.

(g) The provisions of this section are
not applicable to the attendance of
DOT employees or the production of
documentary evidence in the custody
thereof at a hearing. The attendance of
DOT employees and the production of
documentary evidence in their custody
are governed by 49 CFR Parts 9 and 7,
respectively.

§302.26 Depositions.

(a) For good cause shown, the DOT
decisionmaker or administrative law
judge assigned to a proceeding may
order that the testimony of a witness
be taken by deposition and that the
witness produce documentary evidence
in connection with such testimony. Or-
dinarily an order to take the deposi-
tion of a witness will be entered only
if:

(1) The person whose deposition is to
be taken would be unavailable at the
hearing,

(2) The deposition is deemed nec-
essary to perpetuate the testimony of
the witness, or

(3) The taking of the deposition is
necessary to prevent undue and exces-
sive expense to a party and will not re-
sult in an undue burden to other par-
ties or in undue delay.

(b) Any party desiring to take the
deposition of a witness shall make ap-
plication therefor in duplicate to the
administrative law judge or, in the
event that an administrative law judge
has not been assigned to a proceeding
or is not available, to the DOT deci-
sionmaker or Chief Administrative
Law Judge, setting forth the reasons
why such deposition should be taken,
the name and residence of the witness,
the time and place proposed for the
taking of the deposition, and a general
description of the matters concerning
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which the witness will be asked to tes-
tify. If good cause be shown, the ad-
ministrative law judge, the DOT deci-
sionmaker, or the Chief Administrative
Law Judge, as the case may be, may, in
his or her discretion, issue an order au-
thorizing such deposition and speci-
fying the witness whose deposition is
to be taken, the general scope of the
testimony to be taken, the time when,
the place where, the designated officer
(authorized to take oaths) before whom
the witness is to testify, and the num-
ber of copies of the deposition to be
supplied. Such order shall be served
upon all parties by the person pro-
posing to take the deposition a reason-
able period in advance of the time fixed
for taking testimony.

(c) Witnesses whose testimony is
taken by deposition shall be sworn or
shall affirm before any questions are
put to them. Each question shall be re-
corded and the answers shall be taken
down in the words of the witness.

(d) Objections to questions or evi-
dence shall be in short form, stating
the grounds of objection relied upon,
but no transcript filed by the des-
ignated officer shall include argument
or debate. Objections to questions or
evidence shall be noted by the des-
ignated officer upon the deposition, but
he or she shall not have power to de-
cide on the competency or materiality
or relevance of evidence, and he or she
shall record the evidence subject to ob-
jection. Objections to questions or evi-
dence not made before the designated
officer shall not be deemed waived un-
less the ground of the objection is one
that might have been obviated or re-
moved if presented at that time.

(e) The testimony shall be reduced to
writing by the designated officer, or
under his or her direction, after which
the deposition shall be signed by the
witness unless the parties by stipula-
tion waive the signing or the witness is
ill or cannot be found or refuses to
sign, and certified in usual form by the
designated officer. If the deposition is
not signed by the witness, the des-
ignated officer shall state on the record
this fact and the reason therefor. The
original deposition and exhibits shall
be forwarded to Department of Trans-
portation Dockets and shall be filed in
the proceedings.

§302.26

(f) Depositions may also be taken and
submitted on written interrogatories
in substantially the same manner as
depositions taken by oral examination.
Ordinarily such procedure will be au-
thorized only if necessary to achieve
the purposes of an oral deposition and
to serve the balance of convenience of
the parties. The interrogatories shall
be filed in quadruplicate with two cop-
ies of the application and a copy of
each shall be served on each party.
Within seven (7) days after service any
party may file with the person to
whom application was made two copies
of his or her objections, if any, to such
interrogatories and may file such
cross-interrogatories as he or she de-
sires to submit. Cross-interrogatories
shall be filed in quadruplicate, and a
copy thereof together with a copy of
any objections to interrogatories, shall
be served on each party, who shall have
five (b) days thereafter to file and serve
his or her objections, if any, to such
cross-interrogatories. Objections to in-
terrogatories or cross-interrogatories,
shall be served on the DOT decision-
maker or the administrative law judge
considering the application. Objections
to interrogatories shall be made before
the order for taking the deposition
issues and if not so made shall be
deemed waived. When a deposition is
taken upon written interrogatories,
and cross-interrogatories, no party
shall be present or represented, and no
person other than the witness, a re-
porter, and the designated officer shall
be present at the examination of the
witness, which fact shall be certified by
the designated officer, who shall ask
the interrogatories and cross-interrog-
atories to the witness in their order
and reduce the testimony to writing in
the witness’s own words. The provi-
sions of paragraph (e) of this section
shall be applicable to depositions taken
in accordance with this paragraph.

(g) All depositions shall conform to
the specifications of §302.3 except that
the filing of three copies thereof shall
be sufficient. Any fees of a witness, the
reporter, or the officer designated to
take the deposition shall be paid by the
person at whose instance the deposi-
tion is taken.
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(h) The fact that a deposition is
taken and filed in a proceeding as pro-
vided in this section does not con-
stitute a determination that it is ad-
missible in evidence or that it may be
used in the proceeding. Only such part
or the whole of a deposition as is re-
ceived in evidence shall constitute a
part of the record in such proceeding
upon which a decision may be based.

§302.27 Rights of witnesses;
ance fees and mileage.

attend-

(a) Any person appearing as a witness
in any proceeding governed by this
part, whether in response to a sub-
poena or by request or permission of
the Department, may be accompanied,
represented, and advised by counsel
and may be examined by that counsel
after other questioning.

(b) Any person who submits data or
evidence in a proceeding governed by
this part, whether in response to a sub-
poena or by request or permission of
the Department, may retain, or, on
payment of lawfully prescribed costs,
procure, a copy of any document so
submitted or a copy of any transcript
made of such testimony.

(c) No person whose attendance at a
hearing or whose deposition is to be
taken shall be obliged to respond to a
subpoena unless upon a service of the
subpoena he or she is tendered attend-
ance fees and mileage by the party at
whose instance he or she is called in
accordance with the requirements of
paragraphs (¢)(1) and (2) of this section;
Provided, That a witness summoned at
the instance of the Department or one
of its employees, or a salaried em-
ployee of the United States summoned
to testify as to matters related to his
or her public employment, need not be
tendered such fees or mileage at that
time.

(1) Witnesses who are not salaried
employees of the United States, or
such employees summoned to testify
on matters not related to their public
employment, shall be paid the same
per diem, subsistence, and mileage fees
paid to witnesses for like service in the
courts of the United States that are in
effect at the time of travel; Provided,
That no employee, officer, or attorney
of an air carrier who travels under the
free or reduced rate provisions of sec-
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tion 41511 of the Statute shall be enti-
tled to any fees or mileage; And pro-
vided further, That such fees and mile-
age shall not be applicable for wit-
nesses summoned to testify in Alaska,
and that, in Alaska, where permitted
by section 41511 of the Statute, the wit-
ness may, at his or her option, accept
a pass for travel by air. Such witnesses
shall be furnished appropriate forms
and instructions for the submission of
claims for attendance fees, subsistence,
and mileage from the Government be-
fore the close of the proceedings that
they are required to attend. Only per-
sons summoned by subpoena shall be
entitled to claim attendance fees, sub-
sistence, or mileage from the Govern-
ment.

(2) Witnesses who are salaried em-
ployees of the United States and who
are summoned to testify on matters re-
lating to their public employment, ir-
respective of at whose instance they
are summoned, shall be paid in accord-
ance with applicable Government regu-
lations.

§302.28 Transcripts of hearings.

(a) Hearings shall be recorded and
transcribed under supervision of the
administrative law judge, by a report-
ing firm under contract with the De-
partment. Copies of the transcript that
may, at the discretion of the adminis-
trative law judge, be furnished by use
of electronic media in addition to the
official copy, shall be supplied to the
parties to the proceeding by said re-
porting firm, at the contract price for
copies.

(b) The administrative law judge
shall determine whether ‘‘ordinary
transcript’” or ‘‘daily transcript’” (as
those terms are defined in the con-
tract) will be necessary and required
for the proper conduct of the pro-
ceeding and the Department will pay
the reporting firm the cost of reporting
its proceedings at the contract price
for such type of transcript. If the ad-
ministrative law judge has determined
that ordinary transcript is adequate,
and has notified the parties of such de-
termination (in the notice of hearings,
or otherwise), then any party may re-
quest reconsideration of such deter-
mination and that daily transcript be
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